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1. The "pandemic" and the consequences for 

commercial and contractual relations. 
 
On 11 March 2020, the Director of the World Health 
Organization (WHO), Tedros Adhanom Ghebreyesus, 
assessed the COVID-19 (so-called "Coronavirus") 
epidemic as a "pandemic", in view of the levels of 
diffusivity and severity achieved globally. 
 
The pandemic is having, in addition to the tragic 
consequences on health, severe consequences - at 
national and global level - on trade and contractual 
relations in place, effects in many cases undoubtedly 
unpredictable and beyond the control of the parties. 
 
As is well known, the governments of many countries 
have reacted with different modalities and timing 
depending on when, how and how much the territory of 
each State has been affected by the COVID-19 
contagion, introducing, in an autonomous and often 
uncoordinated manner, measures for the containment 
of the Coronavirus, progressively more and more 
restrictive of the movements and the carrying out of 
many non-essential commercial activities, as well as of 
events and demonstrations.  

 
In this regard, force majeure or the so-called factum 
principis were argued for contracts stipulated prior to the 
emergency and in progress during the emergency to justify 
the impossibility or excessive onerousness of the 
contractual services. 
 
Without prejudice to all of the above, even today - in a 
constant pandemic - new contracts are negotiated and 
stipulated, which produce effects for tomorrow. 
 
The purpose of this contribution is therefore to examine the 
issue of negotiating and concluding new contracts during 
the current pandemic period.  
 
On the assumption that the health emergency has taken on 
a global dimension, but that not all countries in the world 
are, diachronically, at the same level of contagion (there are 
countries that have almost emerged from contagion and 
countries that, today, have been dramatically affected), and 
that therefore not all governments have adopted the same 
containment measures at the present time, we find 
ourselves in a situation of strong asymmetries between the 
various countries, certainly to be taken into serious 
consideration when concluding new contracts, especially 
international ones, involving several jurisdictions. 
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Even in the presence of these asymmetries, what is 
certain is that, following the stipulation of a new 
contract during a pandemic, it will not be possible to 
argue force majeure or factum principis to justify the 
non-performance of the obligation, since the pandemic 
is not an unforeseeable event, but a fact already existing 
and a condition already known by the parties 
themselves at the time of signing the contract.  
Obviously, this does not affect the right of the 
contracting parties to provide for the services or activity 
covered by the contract to be deferred until a moment 
after the end of the epidemic. 
  
That being said, it cannot be excluded that "relevant 
events" (even if they constitute foreseeable and, as of 
now, unforeseeable developments of the pandemic 
itself) may occur in the course of the normal 
effectiveness of the new contracts, which affect the 
performance of the contractually agreed services or 
which generate an imbalance in the services themselves, 
as a consequence of the pandemic. 
 
From the negotiation phase of the new contracts 
(especially if cross-border) during the pandemic, the 
parties are therefore required to be able to manage the 
consequences that the aforementioned "relevant 
events" (which will be identified in the next paragraph) 
may have on the contractual relationship.  
 
2. The “relevant events”. 
 
When negotiating a new contract, first of all, events 
must be identified and surveyed which, given the 
asymmetrical nature - as mentioned above - of both the 
contagion in the various countries of the world and the 
containment measures adopted by the various 
governments from time to time, the parties consider to 
be relevant, and agree on the effects that such "relevant 
events" may have on the contractual relationship. 
 
Specifically - without claiming to be exhaustive - two 
categories of "relevant events" are considered: 
 
a. the adoption of new legislation that further extends 
the area of suspended economic activities in pandemic 
affected jurisdictions, and/or forbids the production 
and/or the sales of certain products or the provision of 
certain services, and/or introduces new safety measures 
in the workplace; 
 
b. the possibility that the pandemic may occur after the 
conclusion of the contract: 
(i) it spreads to geographical areas not yet affected, or  
(ii) it worsens in geographical areas already affected by 
the epidemic, or, 
(iii) it again severely affects countries that had already 
introduced measures to contain the COVID-19 
infection, which were then removed due to the 
temporary reduction of the epidemic. 
 
Naturally, there is nothing to prevent the parties, when 
examining the specific contractual relationship they are 
about to enter into, from identifying new and further 
"relevant events".  
 
What is essential, however, is that this sifting exercise 
takes place during the negotiation process.  
 

3. The consequences of the “relevant events”. 
 
The "relevant events" surveyed may have multiple legal 
consequences for new contractual relationships. 
 
Given the various types of contracts that the parties may 
have an interest in negotiating and entering into (typical 
and/or atypical commercial contracts, contracts for the 
acquisition of companies or businesses, financial contracts, 
etc.), the first step recommended to each party is to draw 
up a specific check-list of the consequences that one or 
more "relevant events" may have on the specific contract to 
be concluded and on its contractual position (so, for 
example, in the case of a company acquisition contract, one 
or more "relevant events" could affect the timing and speed 
of the due diligence activity, the price, the R&W, the liability 
for breach of pre- and post-closing obligations) and its 
performance. 
 
The check-list, therefore, helps to keep well in mind, in the 
contractual dynamics, the risks resulting from the 
occurrence of one or more "relevant events" and to measure 
the impact of such risks on the contractual position of each 
party, which can then propose solutions, during the 
negotiation of the contract, that ensure adequate 
protection. 
 
Obviously, the party that invokes one or more "relevant 
events" must promptly notify the other party and prove its 
occurrence in the manner that the parties will establish 
within the contract.  
 
Therefore, we proceed to analyze, always without claiming 
to be exhaustive, some "events" that may have to be taken 
into account when signing a COVID-19 emergency contract, 
and the related institutions that could be taken into account 
for a thorough and informed contract negotiation. 
 
a) The adoption of new legislation extending the 

area of suspended economic activities in 
pandemic affected jurisdictions, and/or 
forbidding the production and/or sales of 
certain products or the provision of certain 
services, and/or introducing new safety 
measures in the workplace. 

 
In the event of a so-called change of law, there may be 
different negotiating assessments to be made, depending 
on the areas in which the change in legislation occurs. 
 
In fact, where the new legislative measures have, as a new 
effect, to extend the number of the economic activities 
suspended in the jurisdictions affected by the pandemic, a 
clause could be proposed by the interested party - in the 
contract which concerns precisely one of the new 
suspended activities - that suspends its effectiveness (with 
consequent suspension of all obligations and of the exercise 
of all rights, including the enforcement of any guarantees 
provided) starting from the entry into force of the measure 
and until the revocation of the measures of suspension of 
the activities, with the exclusion of any liability on the part 
of the party concerned by the legislative measure. It goes 
without saying that, in this case, the duration of the contract 
- where the relationship is durable and not immediate 
performance - should also be extended accordingly. 
 
The duration of the suspension of contractual effectiveness 
is a highly sensitive issue from two different points of view: 
first, because the suspension of certain economic activities 
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could be extended by subsequent legislative measures, 
and this should be reflected in the contractual clause in 
question; second, because an excessive duration could 
frustrate the party creditor of the performance, who 
may no longer have any interest, after a certain period 
of time, in using the performance of that debtor. The 
creditor party, therefore, could in turn propose the 
inclusion of a termination clause in the contract, either 
immediately upon the occurrence of the "relevant 
event", or after a reasonable period of grace for non-
performance through suspension of the contract, with 
exoneration of any liability. 
 
In Italy, for example, it would be possible, even if not 
expressly provided for by the Civil Code but by the 
jurisprudence, to refuse the performance established in 
the contract and activate the remedies referred to in 
Article 1463 of the Italian Civil Code. (with regard to the 
total impossibility to provide the service), if the 
creditor's interest is lost due to the objective 
impossibility to use the service, and due to the need to 
find an alternative solution or a new contractor. 
 
A similar hypothesis, which the parties could therefore 
regulate in a similar way, is one in which new legislative 
measures introduce new safety measures in the 
workplace which could affect the ability or timeliness of 
one or both parties to fulfil their obligations.  
 
In this case, in fact, one or both parties would be 
required - in order to comply - to adopt new and specific 
safety measures in the workplace which may require a 
certain amount of time for the implementation without 
which production and/or marketing would risk being 
banned or reduced. 
 
Also in this case, without prejudice to the obligation for 
the party that will have to comply with the new safety 
measures to do so in such a way as to mitigate the effects 
on the other party, it would therefore be appropriate to 
include, in the contract under negotiation, a clause 
suspending, in whole or in part, its effectiveness (with 
consequent suspension of all obligations and the 
exercise of all rights, including the enforcement of any 
guarantees given) from the entry into force of the 
measure and, in this case, until the prescribed safety 
measures have been adopted. Should this be the case, 
and should a contract of duration be discussed, 
provision should be made for the duration of the 
contract to be extended by a period equal to that of 
suspension. 
 
It will be, of course, in the interest of the creditor party 
of the performance to discuss a reasonable and 
reasonable period within which the debtor party must 
take the prescribed measures (in the light of normal 
industry practice), after which the performance will no 
longer be deemed to be of interest to the creditor party 
who, consequently, may declare the contract terminated 
without liability. 
 
Without prejudice to the above, the possibility that the 
"relevant events" and/or the measures described above 
may make the performance of one of the parties 
excessively onerous must also be taken into 
consideration. It is therefore appropriate that the 
parties - at the time of negotiating the contract - 
establish criteria and principles that allow alternative 
agreements and conditions for the fairness of the 

contract to be agreed, where possible, or changes in 
contractual performance (e.g. price adjustment) in order to 
overcome the effects produced by the "relevant events". 
 
On the other hand, it would be different if, as a result of the 
so-called change of law, the prohibition to produce and/or 
sale specific products and/or to provide specific services, 
previously permitted, is imposed. In this case the contract 
is null and void due to the unlawfulness of the object.  
 
On the contrary, if only some of the products and/or 
services covered by the contract are declared " forbidden", 
the contract could be kept and explain its effects for the 
remaining part of products and/or services whose 
production or sale or supply is still lawful, provided that 
there is still the interest of the creditor party to receive it. 
Also in this case the parties could regulate in advance, 
unless they discuss it in the specific case, the different 
conditions under which the contract deserves to be kept. 
 
b) The possibility that the pandemic, after the 

conclusion of the contract: (i) spreads to 
geographical areas that have not yet been 
affected, or (ii) worsens in geographical areas 
already affected by the epidemic, or (iii) affects 
again and severely countries that had already 
introduced measures to contain the COVID-19 
infection, then removed due to the temporary 
reduction of the epidemic. 

 
When negotiating a contract in presence of the COVID-19 
pandemic, it is advisable for the parties to take into account 
the impact that "relevant events" such as the subsequent 
spread of the epidemic to new areas and/or the worsening 
in the areas already affected and/or the return of the 
epidemic (the so-called "return epidemic") could have on 
the performance of the new contract, both initially when no 
containment measures are taken by the state authorities 
and subsequently when such measures are taken. 
 
In such cases, it is advisable - again - to be as precise as 
possible in the drafting of the relevant contractual clauses.  
 
In order to regulate the first moment described above 
(recurrence of the aforementioned "relevant events" in the 
sphere of one or both parties without there being any 
legislative intervention to regulate them), it could be 
advisable - for example - to provide a specific tolerance 
clause for the creditor's delay in performance, or even the 
suspension of the performance of the contract until such 
time as those "relevant events" which prejudice the 
performance of the services exist, with the obligation for the 
party concerned to take all reasonable measures to mitigate 
the effects of the "relevant events" which have occurred, and 
taking care - obviously - also to agree on a reasonable period 
after which the performance may no longer be of interest to 
the creditor. Without prejudice, in the latter case, to the 
possibility that the creditor, due to the nature of the 
contract, would not prefer immediate termination  of the 
contract to the occurrence of the "relevant event", also 
because of the need to find an alternative. 
 
The natural conclusions at first could therefore be three: (i) 
the end of the emergency, resulting in the reactivation of the 
contract (if not immediately terminated) and its proper 
performance; (ii) the adoption of measures by the 
competent authorities (and, therefore, the entry into the 
second moment described below); or (iii) the continuation 
of the first moment (and, therefore, of the suspension of the 
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contract) beyond the reasonable term set by the parties, 
with the creditor having the right to declare his interest 
in receiving the performance no longer exists and, 
therefore, to consider the contract terminated. 
 
With the aim, then, of regulating the second moment 
(the adoption of legislative measures to regulate the 
emergency), the parties could contractually recall an 
hypothesis of factum principis (consisting precisely in 
the legislative or administrative measures, dictated by 
general interests, which make it impossible to perform, 
regardless of the conduct of the debtor party), using in 
fact the clauses already indicated in point a. of this 
paragraph. 
 
4. Cooperation between the Parties. "The 

monitoring unit" and dispute settlement. 
 
In a context such as the one described, which is 
characterized by great uncertainty, the parties must take 
measures to mitigate the risks, manage the possible 
occurrence of 'relevant events' and control their 
consequences. 
 
The parties could therefore, for example, agree on the 
establishment - contractually regulated - of a "control 
unit" for "relevant events".  
 
This would be, in other words, a "control room" 
composed, in equal measure, of representatives of each 
of the parties who are interpreters of the correct and 
faithful execution of the contract, but also observers of 
the evolution of the "relevant events", in order to 
appreciate in concrete terms the agreed effects on the 
contractual relationship.  
 
The task of this control unit could also be to introduce 
and manage specific communication procedures 
between the parties, in order to allow a constant and 
effective update on the contingent situation, so as to 
agree on the measures that can be adopted and adapt 
the performance of the contract to the possible 
occurrence or modification of "relevant events", as 
prescribed in the negotiation regulations. The untimely 
communication (according to terms to be agreed by the 
parties) by the party affected by a "relevant event" of the 
occurrence of the same could constitute an impediment 
to the application of the contractually agreed remedies 
and cause the termination of the contract at the request 
of the other party. 
 
In other words, the control unit would act as the 
guarantor of the parties' good faith in the management 
of the relationship and of the possible occurrence of 
relevant events.  
 
In addition, in order to resolve internally any critical 
issues or disputes that may arise during the execution of 
the contract due to "relevant events" that may occur, the 
parties could establish a procedure for the amicable 
resolution of disputes through so-called escalation 
procedures. Doing so, they could agree on the 
management, phase by phase, of disputes up to the 
respective highest management levels. 
 
Without prejudice, of course, but as a last resort, the 
right to take legal action in the event that this resolution 
tool does not have satisfactory effects. 
 

5. Force majeure clause. 
 
Naturally, a specific and solid force majeure clause shall 
also be stipulated, but not for events now foreseeable linked 
to the COVID-19 pandemic, in which the parties expressly 
define the concept by referring to other exceptional events 
beyond their control and which are, at the time the new 
contract is stipulated, characterized by unpredictability, 
inevitability and which are not attributable to the parties 
themselves. 
 
At the international level we can refer, for example, to the 
concept of force majeure contained in the 1980 Vienna 
Convention on the International Sale of Goods or the 
updated definition provided in the ICC Force Majeure 2020 
(ICC Clause). 
 
6. Conclusions. 
 
In this period, which is extremely complicated not only at 
national but at global level, it is essential that the parties 
can maintain maximum control over the agreements they 
will enter into, in order to conduct trade relations to their 
mutual satisfaction, cooperating in the care of each other's 
interests, regulating situations of imbalance in order to 
preserve the contract as long as possible and managing any 
critical issues internally.  
 
Summarizing what has been said, it is appropriate that each 
party negotiating new contracts today (including cross-
border ones): 
 

- draw up in advance a check-list of the 
consequences that one or more "relevant events" 
may have on the concrete contract that it intends 
to stipulate and on its contractual position, so as to 
have immediately clear the remedies to be 
proposed during the negotiation; 
 

- proposes to the other party specific contractual 
clauses regarding (i) duration and suspension of 
the contract, (ii) appropriate tolerance of delays in 
performance, and cooperation to mitigate liability, 
(iii) specific cases of absolute or relative 
impossibility of performance, (iv) preservation and 
restoration to fairness of the contract, (v) 
termination of the contract; (vi) force majeure; 

 
- proposes to set up a "relevant events" control unit 

and to adopt a protocol for the joint management 
of critical issues and possible disputes. 

 
In this way, if, as a result of such negotiations, the contract 
is concluded, the parties will have entered into an 
agreement that represents a "micro-order" that is as closed 
as possible and not subject to any uncertainties as to its 
security, of which they have keys to read, interpret, perform 
effectively and protect each other. 
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